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The Judicial Panel on Multidistrict Litigation 
convened on July 30, 2020, by ZOOM 
conference to hear argument whether to 
centralize hundreds of COVID-19 insurance 
cases.  
 
At the outset, policyholder attorney Mark 
Lanier of The Lanier Law Firm PC argued 
that many insurers have asserted the same 
reasons in motions to dismiss policyholders’ 
suits, including that COVID-19 did not cause 
“direct physical loss or damage” to the insured 
property.  
 
“So, you are telling me the state laws of all 50 
states interpret those five words in the context 
of every insurance policy the same way?” U.S. 
District Judge Catherine D. Perry said in 
response.  Lanier replied that “by and large, 
every state has the same basic principle of 
contract interpretation, that you give plain 
and ordinary meaning to contractual terms.” 
 
U.S. District Judge Matthew Kennelly pointed 
out that about 200 of the nearly 450 pending 
federal business interruption cases identified 
in court filings are putative class actions. 
 

“Isn't that going to be kind of a nightmare to 
reconcile and resolve if there isn't some form 
of consolidation? If not, how is it going to get 
worked out?” Judge Kennelly asked. Insurer 
attorney Richard Goetz of O’Melveny & Myers 
answered, “I think it is consolidation that 
creates the nightmare.” Goetz suggested it 
would make the most sense for the judges 
currently overseeing the proposed class 
actions to evaluate each individual motion for 
class certification on its merits. 
 
Members of the JPML expressed doubt that a 
single nationwide MDL would be feasible due 
to numerous differences among insurance 
policies and claims. 
 
U.S. District Judge R. David Proctor of the 
Northern District of Alabama zeroed in: 
 

“We have spectacular transferee 
judges,” he said. “If we have one 
who is working on 17 different 
policy categories, with 50-plus 
different precedents, different 
forum selection clauses, different 
choice-of-law provisions, different 
tests on a state-by-state basis, fact-
specific analyses on each plaintiff's 
case and each defendant's policy in 
that particular case, and different 
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factors and various tests, how in the 
world is one judge going to get 
through all this with any type of 
efficiency?” 

 
Policyholder attorney Shanon J. Carson of 
Berger Montauge, PC replied that efficiency 
could be achieved through “management 
tools that are available to the judge,” but 
indicated that his clients would also support 
the creation of several smaller MDLs against 
individual insurers facing high volumes of 
cases.  
 
In response to the argument that facts on the 
ground across the country are materially the 
same from policyholder to policyholder, U.S. 
District Judge Ellen Huvelle said, “in terms of 
the property damage, I don't quite understand 
how everything on the ground is the same.”  
She theorized, “Isn't it going to vary about 
how much COVID there was somewhere, how 
long the exposure was, how much 
interruption there was, what the state order 
said, etcetera? I don't understand how it is a 
common issue across all cases,” 
 
Policyholder attorneys countered that the 
questions of whether and to what extent the 
virus was present at a policyholder's property 
and the length of the business's closure, are 
“more issues that go to damages, as opposed 
to the coverage issues.  Damages issues, if 
there are problems consolidating those, can 
be sent back to the transferor judges, as is 
often the case with MDLs, or they can be 
resolved through some sort of claims process.  
The damages being divergent is not a reason 
not to consolidate.” 

 
In closing, it was proposed that the JPML take 
a middle ground approach and form several 
smaller MDLs in states where high volumes of 
business interruption cases have been filed: 
“A state-by-state approach could avoid the 
questions of different COVID-19 orders and 
state laws – this also eliminates the risk of 
inconsistent rulings, which can quickly result 
in delays, collateral litigation, an increase in 
litigation costs, and a strain on the courts,” 
proponents of consolidation said. 
 
OUR OPINION?  Judge Proctor is right.  
Resolution of any overage issue depends on 
the law of the jurisdiction in which it is 
raised.  Different policy terms and 
endorsements are construed to mean 
different things from state to state, not to 
mention divergent caselaw in respect to the 
scope and extent of discovery.  COVID-19 
litigation is simply not a good fit for MDL 
treatment. 
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