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Client Relationship

During the initial meeting with the insured, explain the nature of the tripartite
relationship and the potential for conflicts. It is imperative that the insured be made
aware of the potential for conflicts.

Explain to the insured the nature of the duty to defend and the rights and
responsibilities that are appurtenant thereto. Specifically, the insured should be advised
that the insurer controls the defense of the case and determines whether to settle the
case. As part of this contract between the insurer and the insured, the insured has a
duty to cooperate with the insurer and not take any actions that will prejudice the
insurer.



Settlement Demands

The one and only mistake that the defense attorney must never make is failing to advise
the insured of a settlement demand. As soon as a demand is received, the attorney
should immediately send it to both the insurer and the insured. This communication
should include not only the amount of the demand but, if the demand was made
through a formal letter or demand package, the attorney should provide the actual
communication from the plaintiff’s lawyer. This communication should also advise both
the insurer and the insured of the deadline to respond.



Excess Exposure

The insurer had an opportunity to settle the claim within policy limits and failed to do so.
The insurer refused to provide a defense resulting in an excess judgment and wrongful denial.
The insurer refused to settle the claim.

Optimism is no defense, and decisions must be based on objective evaluations of
coverage, negligence, and damages substantiated by evidence and documented in the
file.



Client Interests

The insurer should take the following steps to ensure that its insured’s interests
are sufficiently represented: Thoroughly investigate the plaintiff’s claim; retain
competent defense counsel for the insured; fully inform the insured of all
developments relevant to the coverage and the progress of the lawsuit; refrain
from doing anything that would demonstrate a greater concern for the insurer’s
financial interest than the insured’s.


